
CITY OFKEIZER MISSION STA TEMENT
KEEP CITYGOVERNMENTCOSTSAND SERVICES TOA MINIMUMBYPRO V/DINGCITYSERVICES TO

THECOMMUNITYINA COORDINATED, EFFICIENTAND LEASTCOSTFASHION

AGENDA
KEIZER CITY COUNCIL

WORK SESSION
Monday, August 12,1996

5:30p.m.
Robert L Simon Council Chambers

Keizer City Hall, Keizer,Oregon 97303

I. CALL TO ORDER

2. ROLL CALL

3. DISCUSSION

a. LaBish Ditch Update

I) History
2) FEMA Flood Plain Map
3) Flood Plain Regulations
4) Ditch Maintenance

4. OTHER BUSINESS

This time is provided toallow Council members the opportunity to bring matters before the Council

which are not on tonight~sagenda.

5. WRITrEN COMMUNICATIONS

To inform the Council of significant written communications and petitions.

6. ADJOURN

Upon request, auxiliary aids and/or ~eciaIsarvices will be provided to participants with (usabilitlee. To request sw’vicas,
please contact us at 390-3700 at least two suorking days (48 hours) in advance.



City ofKeizer
I MEMORANDUM I

DATE: August 8, 1996

TO: Mayor Koho andCouncil Members

FROM: Dotty Tryk, City Manager

SUBJECT: LabishDitchWorkshop

The Februaryfloodbrought a lot ofattention to theLabish Ditch areathat it hadneverhad
before. The result is that therewill be severaldecisionsbeforeyou over thenextfew months
dealing with the ditch andsurroundingarea. The purposeofthis workshop is to give you
sufficient background to understandthe issuesandenableyou to makewhat maybe very difficult
decisions.

I have attached somebackgroundinformationfor you to read beforetheworkshop. They are:

A history of LakeLabish

A memofrom Ken ShermanJr. Outlining someofthe legal issuessurrounding theditch

Two letters from thePresident ofthe WestLabish Irrigation District

The engineers’ reporton theNolanProperty(HiddenCreek)determiningthearea not to be a
wetland

A letterfrom theoregonDepartment of StateLands giving usan opinion on cleaningtheditch

At the meetingwe will discusstheflood plain mapcreatedby FEMA sincetheFebruary flood;
what flood plain designation meansto property owners; andpossiblemitigation solutions
including cleaningtheditch andenlargingthe culvert, aswell as issuessurroundingtheseactions.

P.O. Boi 21000, Keizer, OR 91307-1000 (503)390-3700 * FAX (503) 393-9437



SHORTHJSTORYOF LAKE LABlS1-~

Some 6,800 years ago Mt Mazama erupted creating Crater Lake. The ash
covered aH or Oregon east of the Coast Range as well as Washington, idaho, Montana,
and part of British Columbia and Alberta in Canada. The ash can still be found in a layer
of about two and a half inches deep at about three feet below the surface of Lake
Labish.

Lake Labish was discovered in 1848 by French Canadian fur trappers. The
name of Lake Labish came from the-French word La Biche meaning female deer or elk,
which roamed the area. It was later named Labish. It was federal land at that time.
Then it became state property. It was finafly sold to adjacent landowners for one dollar
an acre.

The Pudding River got its name from two French Canadian fur trappers who shot
an elk when they were camped about three miles west of Mt. Angel. Their Indian wives
made blood pudding forthem, hence the name of Pudding river came about

Lake Labish drains from a natural divide about three miles from the western end
which drains into Clear Lake and Willamette. The eastern end drains into the Little
Pudding River. Thefirst attempt to drain the lake came after Marion County gave
permission in 1875 to dig a ditch on the western dMde from Clear Lake for about two
miles. The ditch had little effect due to many springs in and around the Lake Bottom.

There was little or no interest in the Lake Bottom until about 1890 when
landowners became interested in the land. The federal government gave the Lake
Bottom to Oregon.

- In 1891 there was a major flood hit the Salem area. At that time the railroad
crossed Lake Labish on a trestle a little north ofChemawa. As the south bound train
crossed the trestle it gave way dumping part of the train in the water. The engine could
not be salvaged, it kept sinking in the soft ground remaining there to this day. The
railroad built a fillI acrossthe Lake bottom covering the engine. Therewere five fatalities
in the wreck.

The western end was finally drained about 1911. The middle section ditch was
completed in 1915.

In 1913 two millionaires, A. F. Hayes and J. 0. Hayes, from California became
interested in the northern end of Lake Labish to start the Hayes Labish Farms. The
Parkersville Dam was in the way to start draining the Lake. Hayes and other landowners
who would benefit from the drainage were assessed a fee for buying out the owners of
the dam. They hired a W. P. Lord to handle the legal matters.

After the Parkersvjlle Dam was destroyed Hayes began to dredge the Little
Pudding River with a barge mounted steam powered shovel that went on until the first
World War when dredging stopped and resumed after the Armistice in 1918.



Hayes had a Holt 75 shipped from Stockton, California to help in clearing the
farm. It was unloaded in Salem and driven out to the farm.

The Hayes ranch also built a steam powered sawmill located on a hill south of
where the bridge crosses the Lake Bottom and east of the Pudding River. The logs for
the mill was ratted during high water by a small tug boat from the north and south near
Hazel Green District. All ofthe onion barns were built with lumber sawed at the mill.

The crops on the Hayes Ranch in the early years were peppermint with the mint
stili located north ofthe Kerns ditch.

In the early years of the Ranch some ofthe land was rented to indMduals to grow
onion sets and big onions. About 1924 the ranch converted to big onions run by the
Hayes ranch, but some acres remained ri sets for a few more years.

In early years the land was worked by horses. The Hayes Ranch had a stable of
nice draft horses. Later they bought several Model W Cletracks for the hard work but
horses were stit used forfinish work and in harvest

Other crops grown on the ranch were sweet corn for fresh market, pole beans for
cannery, also in lateryears they raised celery and lettuce. The ranch also had a pig farm
in the late 30s and early 40s.

In the early 1930 Hayes formed the Labish Brokerage to ship their products to
market. Prior to that there were three shippers out of Portland who shipped onions to
market from Brooks by rail cars.

The ranch lost two barns to fire. One was burned when they were drying
fertilizer. The other was full ofonions and thought to be arson. They were able to
salvage a good share of the onions. The Hayes ranch operated until 1945. It was sold
and subdMded into ten to twenty acre lots.

After the main body of the lake was drained it had to be cleared of brush which
consisted of mostly willows, buck brush with some smafi Ash and Alder. The next project
to do was to dig lateral ditches to drain the fields. This was done by hand shovels and a
three sided drain box installed. The drain boxes were built of one by six lumber.

After the western part of the Lake was drained about 1911 there was some
peppermint grown and some onions.

The Chernawa Indian School retained sixty or seventy acres of the lake using
some ofit for teaching students agriculture. Crops grown were onions, pole beans, and
sweet corn. Some acres were rented for peppermint.

In 1915 M. L Jones dug a ditch from the east side of the divide to whatwas
known as the Jones Ditch next to the Hayes Ranch. After that the lake was cleared of
brush and lateral ditches were dug to drain the fields. The main crop was onions.



There was a large Japanese community that played a rnajariordèvekrptng’
and growing onions, celery, lettuce, and other vegetables. They farmed mostly on what
was known as the Bush Estate west of the divide and on the M. L Jones property east of
the dMde. Every farm had its own greenhouses to start the celery and lettuce plants.

The Japanese had their own church and school to keep their culture alive. They
continued to farm on the lake until 1942 when the U.S. Government moved all of them
from the West Coast to the interior. The U. S. Government said it was for security
purpose dunng World War Two. After the war was over only afew families returned to
the lake to grow onions. The celery crop was no more. The remainder ofthe Japanese
remained in Eastern Oregon, Western Idaho and other places.

The early years ofgrowing onions on the lake was all done by hand labor. The
land was prepared with horses who had to wear special shoes clamped to their hooves
to keep them from sinking into the ground. The shoes were made out of two twelve’s
one footsquare with netches cut into them to fit the calks on the horses iron shoes.

Commercial fertilizer was spread by hand from the back of the wagon before
endgate spreaders became available. The commercial fertilizer was shipped in from
Germany and South America arriving in fifty kilogram bags and was usually rock hard. It
had to be broken up with a sledge hammer and then mixed with the Phosphate.

Seeding was done with a one row hand pushed seeder. A man had to walk at a
good pace toseed two acres a day. Weeding was done on all fours after the weeds in
the middle of the rows werecut out with a scuttle hoe pushed by hand.

Onions were pulied by hand crawling on one’s knees and put in wind rows of
either three or six rows. The onions were picked up by hand orwith a fork. In the earlier
years they were put in burlap bags on a portable sacker moved by hand down the rows.
Later the use of small crates were used. When the small crates were in use, one grower
went modern building enough crates for his entire crop.

The onions were hauled to the barn with a team of horses and a wagon. They
were dumped in shelves which varied from eighteen to thirtyinches in depth. They
remained until they were sold.

Before the use of mechanical toppers came in, the onions were topped by hand
and bagged in burlap bags. They were then hauled to warehouses in Brooks by horses
and wagon. Therethey were weighed and the growers were paid for the scale weight
Afteronion toppers and trucks came into being onion were packed and weighed into fifty
pound mesh bags and shipped to market in rail cars. They were shipped mainly to the
California market, some were exported to foreign markets such as Panama, China, the
Philippines and Hawaii.

Growing onions on the lake has always been besetwith problems of pests and
disease. The first pestsin the early years were cut worms and onion maggots. Other
problems included smut and mildew. The cut worms were controlled with a mixture of
bran, brown sugar, or molasses, a poison called Paris Green and broadcast by hand on
the trouble spots.



Onion maggots were controlled with a fly trap developed by two brothers with the
help ofOregon Agriculture College at Corvailis. The fly trap was built of window screen
in a U shape about ten feet wide with a trap on the inner two. The flies would enter and
make their way tothe Inner trap. ThIs trap was mounted on a pipe frame with a bicycle
wheel in front. This was pushed through the fields in early morning before the sun was
up.

When smut became a problem, it caused a change in seeding from a one row
hand seeder to a Bolens garden tractor. A three row seeder and a tank mounted on it
for the use of one and haltto two percent solution of formaldehyde and water to control
the smut. The Bolens let one man seed six acres a day and cultivate with a three row
attachment that was mounted on the Bolens. Later when small tractors were built the
seeding went to four, six, and eight rows and cultivators increased by the amount of
rows.

In 1936 mildew almost destroyed the crop. There was no control for it until
chemicals came into use in the 1950’s.

Weed control was a labor intensive chore and still is, although the use ofsprays
has eased the problem.

Harvesting onions by hand was a slow back breaking chore. The onionswere
pulled by people walking on their knees and putting them into wind rows. A halt an acre
was a long hard days work per person. The growers then began to think of easier ways
to do the job.

Their first attempt to eliminate the hard work was a blade mounted on the Bolens
garden tractor with lifters on the side to part the leaves and bunchers on the back to
move the onions into a windrow. One man and the Bolens could pull five to six acres a
day.

The next improvement was a growers idea of a conveyor type of a puller,
mounted on a small tractor. This is the same machine in use today thus eliminating all of
the hard labor of pul~ngonions by hand.

Picking up onions by hand, hauling them to the barn, and dumping them on
shelves was a slow back breaking chore. In the late nineteen twenties there were couple
of attempts at mechanical harvesting, neitherwere successful. One was the use of a
potato digger with a sacker built on it. The other was a side conveyor mounted on the
side of a truck to fill hand crates.

The nextattempt was a self propelled machine to pick up the onions and put
them into hand crates. It was fairly successful. Next came a machine with a sacker.
These machines eliminated the crews that picked up the onions by hand. There still
was a lot of manual labor to hauilng them and dumping them on shelvesin the barn.



The next step was the addition of a cross conveyor on the pickup machine and
dump boxes. The dump boxes were handled in the barn with an electric hoist and a
system ofI beam rails installed in the barns cutting down on more hand labor.

The growers then converted theIr barns to bulk storage totes or various sizes
handled with forklifts. This system is still in use today.

The latest machines used today have a pie-topper attachment, with the use of
bulk bed trucks for filling the tote boxes at the barn thereby using less storage room.
Although it is not in general use on the lake bottom, maybe some day that system will be
used more and more. -

End



MEMORANDUM

TO: Jim Murch
Lee Sjothun

FROM: Ken Sherman,Jr.

DATE: May27, 1997

SUBJECT: Responsibility for Maintenanceof DrainageDitch; Expansionof
DrainageDistrict

Introduction

During a hearingbefore the Keizer City Council on April 1, 1996, I cited ORS
540.420, 540.430 and 540.440 for the propositionthat Lany Epping and Hidden Creek
PropertiesLLC, asownersof propertiesabuttingLabishDitch, havetheright to cleanand
maintain the ditch; andthat otherabutting ownershave a proportionateresponsibility to
participatein theseactivities. This memorandumprovidesadditionalinformationon these
statutesandthe underlyingrulesof common law regarding drainageways,easementsfor
ditchesandresponsibilitiesfor maintenance.

As you know, we also representthe West Labish Drainageand Water Control
ImprovementDistrict, which maintainsportions of the LabishDitch which are upstream
from the Epping and Hidden Creek subdivisions. I have suggestedthat one long-term
solutionto theproblemof keepingopenandfree-flowingthoseportionsof theditch which
borderthe Epping and Hidden Creek propertieswould be for the district to expandits
boundariesto include theseportionsof theditch. While my researchdisclosesthat there
are alternativesto theexpansionof thedistrict, I still believe thatthis maybe thebestlong
termsolution.

StatutoryBack2round

ORS540.420providesthat:

“In all caseswhereditchesareownedby two or morepersonsandone
ormore of suchpersonsfalls or neglectsto do a proportionateshare
of thework necessalyfor thepropermaintenanceandoperationof the
ditch,... the ownerdesiring theperformanceof suchwork may, after
havinggiven10 dayswritten noticeto theotherownerwho hasfailed
to performaproportionateshareof thework,performsuchshare,and
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recoverthereforfrom thepersonin defaultthereasonableexpenseof
thework.’

ORS 540.420appliesto theportion of LabishDitch whichis at issuehere,because
it is ownedjointly by EppingandHiddenCreekson oneside,andby a seriesof singlefamily
residentiallot owners on theother~ide,with thepartiesin eachcaseowningto thecenter
of theditch. Thus, underthis statute,EppingandHiddenCreeksmaymakedemandon
theowners on theothersideof theditch to participatein ditch maintenanceandcleaning,
andif suchotherownersdon’tdo theirproportionateshare,EppingandHiddenCreekmay
recoverfrom the otherowners thereasonableexpensesof cleaningandmaintaining their
portionsof the ditch.

ORS540.430(1) providesthat:

‘Upon the failureof anyco-ownerto paya proportionateshareof the
expense,asmentionedin ORS540.420, within 30daysafterreceiving
astatementof thesameasperformedby theco-owner, thelattermay
securepaymentof theclaim by filing an itemizedandswornstatement
thereof, settingforth thedateof performanceand thenatureof the
laborperformed,with thecountyclerkof thecountywhereintheditch
is situated. Whenso filed it shall constitutea valid lien againstthe
interestof the personin default, which lien may be establishedand
enforcedin thesamemanneras providedby lawfor theenforcement
of mechanic’sliens.”

If Epping andHiddenCreek elect to cleanout theditch, this statutegives them a
practicalmeansto securerecoveryof the co-owners’sharesof the costs, by filing liens
againsttheir respectiveproperties.

ORS540.440 providesthat:

‘All personsowningor controllinganywaterditchesshall keep
their xight of way along the ditchescleanand free from wild
oats, mustard,thistles or any weedsor obnoxious grasses
whatsoever.”

Obviously,the ownerson both sidesof this portionof the LabishDitchhave failed
to meettheir responsibilitiesunderthis statute. This portion of the ditch is certainlynot
clean, andit is chokedwith all sorts ofweedsand obnoxiousgrasses.

ORS540.990(1) providesthat:

Violation of anyprovisionof ORS540.440is punishable,upon
conviction,by a fine of not less than$25 nor more than $150,
togetherwith thecostsanddisbursementsof theaction, andin
defaultof thepaymentof thefine andcosts, by confinementin
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thecountyjail onedayfor each$2 thereoL Justicecourtsshall
haveconcurrentjurisdictionwith thecircuit courtsin thetrialof
all proceedingsunderthis subsection.”

Thus, the failureof theownersof this portion of theditch to keepthesame“clean
and free from ... weedsand obno~ousgrasses”is a crime, punishableby both fine and
incarcerationin thecountyjail.

CommonLaw Back2round

I havefoundno Oregoncasesconstruingor applyingORS 540.420- .440 and.990.
Thereis onevery old Oregoncase,Carriesv. Dalton~56 Or 596 (1910)which apparently
providesatleastthecommonlawbasisfor thelegislature’slater enactmentof ORS540.420,
et. seq. In Carnes,the court was dealingwith an irrigation dam and ditch rather than a
drainageditch. They foundthat the partieswere tenantsin common in theditch,

“making each responsiblein proportion to his interest therein, for the
maintenanceandrepairof thedam andditch, and in caseof defaultof one
ormore theotherhasa right to makesuchrepairs,for which thedefaulting
partybecomesliable for hispro raw...”.

Thereis ampleauthorityfromotherjurisdictionsthatwhereanimprovementis jointly
owned, therewill beanequitablelien in favorof a cotenantwho hasexpendedmoneyin
repairsor improvementsof thecommonpropertyin excessof his share.SeeThompsonon
RealProperty,Section 1924.

Accordingto thehistoryoftheditch, preparedby Bill Peterson,theditchdatesback
more than100years,to 1875. It appearsfrom thishistorythat thewestendof thelake was
drainedfirst, by a ditchpresumablydugby theownersof farms in thearea. I havenot done
anydetailedresearchto discoverjustwho dug that portion of the ditch with whichwe are
concerned,orwhothenownedthelandthroughwhichit wasdug. I would assumethat the
farmer(s) who owned what are now the Country Glen and Hidden Creek properties
consentedto this excavation,andprobablycontributedto it.

There is no public recordof an expresseasementhaving beengrantedacrossthe
propertiesin questionfor either the constructionor the maintenanceand repair of this
portion of theditch.

However, thecourtshaveconsistentlyheldthateasementsfor drainageditchesmay
arise by implication or prescription,as well as by expressgrant. Whensucha ditch is
constructedandmaintainedon the property of anotherwith the other’s knowledgeand
without his interference,a prescriptiveeasementfor theditch is acquired.SeeThompson
on RealProperty. Sections427, 408.

Thecourts have consistentlyruled that the holderof an easementhas the right to
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maintain the easement“to the extentnecessaryto permit its usefor thepurposeof the
easement.An easementinvolvestheright to repairit, andthisnecessarilyincludestheright
to go upon thelandof theservientownerfor that purpose Thegrantof an easement
to dig a canalincludesthe right to throw outthe soil beyondthe limits fixed for the canal.
If onehastheright-of-wayfor ditch purposes,hehastheincidentalright to enterupon the
premisesfor repairandmaintenanceat thetime andplaces,and to theextent necessary.”
SeeThompsonon RealProperty, Section428.

Theright of aneasementholderto maintainandrepairit is notunlimited. In making
repairs, the holder“cannot increasetheburdenor enlargethecharacteror extentof the
use.” However, “The right exists in the ownerof an easementto removeobstructions
whetherplacedeither by the ownerof the servientestateor other persons,or whether
existingnaturally.” SeeThompsonon RealProperty. Section 678.

The ownerof an easementmay have not only a right, but also an obligation. to
maintainandrepairthe easement.‘If thecharacterof theeasementis suchthat a failure
to keepit in repairwill resultin injury to theservientestateorto third persons, theowner
of the easementwill be liable for any injury causedby suchfailure.’ Thompsonon Real
Property.Section679.

Analysis

Baseduponthe foregoingprinciplesof commonlaw, it is my opinion that someone
probablyhasaneasementfor thecontinuinguseof thoseportions of Labish Ditch which
bordertheEppingandHiddenCreekproperties.Oneof theunansweredquestionsis: just
~ hasthis easement?Sincethe ditchwascreatedby andfor thebenefitof the persons
who own andfarm thewesternportion of Lake Labish, I would concludethat theyhave
easementrights over the ditch, and as such, have the right to cleanand maintainthe
portionsin question. Otherabuttingpropertyowners, including but not limited to Epping
andHiddenCreek, mayalsohavesuch rights asto down-streamportionsof theditch.

Re~u1atoryEnvironment

The questionhasbeen raisedwhetherthereare anyadministrativeor regulatory
requirements,limitationsor restrictionswhichwould applyto thecleaningandmaintenance
of theseportionsof the ditch.

KeizerOrdinanceNo.93-251approvedthesubdivisionoftheHiddenCreekproperty.
Condition No. 8, setforth on page2 of Exhibit E to the ordinance,providesthat:

“In anyConditions,CovenantsandRestrictionsplacedon thepropertyaspart
of the development,and in any conveyancingdocument,or any recorded
contractto convey anypropertieslocated adjacentto the Labish Drainage
Ditch, the following restrictionsshall beplaced: -
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contractto conveyany propertieslocated adjacentto the Labish Drainage
Ditch, thefollowing restrictionsshall beplaced:

‘a) Within the easterly30 feet of the property, no living trees,brushor
othervegetationshall becutor removedexceptthat:

(1) Any plants or treeswhich a licensed arboristor landscape
architecthascertified in writing arediseasedor dying maybe
removedafterconsultingwith arepresentativefromtheOregon
Departmentof FishandWildlife;

“(2) Any treesor other plantsmay be trimmed or pruned to the
extentreasonablyrequiredfor safetyreasons;

“(3) Poison oakand poisonivy mayberemovedandblackberries
maybecontrolled; and

“(4) Other undesirablevegetation as certified in writing by the
OregonDepartmentofFishandWildlife, OregonDepartment
of Soil Conservationor other Stateof Oregonagencymaybe
removed.

‘b) Any treesor plantsremovedpursuantto subparagraphsa(1) through

a(4) above shall be replacedwith vegetationappropriatefor area
wildlife asdeterminedby theOregonDepartmentof FishandWildlife.

‘c) Within the 30 foot strip describedin a) above,no fences,buildings,
structures,paving or otherimprovementsshall be placedor erected,
and thereshall be no filling or excavation. Provided,however,that
developeror developer’ssuccessorsin interestshall be permittedto
install within said30 foot strip up to four stormsewerdrainagelines
within easementsup to 15 feetin width. Followinginstallationofthese
lines, developeror developer’ssuccessorsshall restorethesurfaceto
substantiallyits prior conditionand appearance.”[Emphasisaddedj

I havenothadanopportunityto reviewthesubdivisionapprovalthatKeizergranted
to Larry Epping for the CountryGlenSubdivision, so I do not knowwhetherit contains
similar restnctions.

TheKeizer City Council imposedthe foregoingconditionson HiddenCreek at the
requestofneighboringpropertyownersto the east, whowantedthe areajustwestof the
ditch to bemaintainedin asnaturala stateas possible, to provide a buffer betweenthe
subdivisionson eithersideof theditch. It is clearfrom thelanguageoftheconditionsthat
thecity wasfocusingon the30 foot strip adjacentto theditch,ratherthanon theditch itsell
but theHiddenCreekhalf of theditch is part of the30 foot strip, so it is effectedby these
conditions.
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Although theconditionsmakeexceptionsfor the“trimming or pruningof treesand
other plants when“reasonablyrequiredfor safetyreasons’,and permitthe removal of
“undesirablevegetation’which is certified as suchby a stateagency, the languageof
Condition8 is so broadthatasapracticalmatter, it is impossibleto obeyit andat thesame
time do what appearsto be requiredby both ORS 540.440and the lawsof naturewith
respectto thecleaningandmaintenanceof theditch. First, at leastsomeof thevegetation
in theditch cannotmerelybe“trimmed orpruned”, it mustberemoved. Second, evenif
suchvegetationcouldberemovedundera(2) or a(4), it would have to be “replacedwith
vegetationappropriatefor areawildlife” underb. Thirdly, subsectionc) prohibits any
excavationwithin the 30 foot strip, which would includethewesternsideof the ditch.

Thus, eventhough theKeizer city attorneyhas indicatedorally that hebelieveswe
can cleanandmaintaintheditchwithout violatingConditionNo. 8, Ibelievewe shouldask
the city to modi~’this conditionso as to clarify our rights to cleanout and maintain the
ditch. After we havehad a chanceto reviewthe approvalgrantedto Lariy Epping for
CountryGlen, we mayreachthesameconclusionwith regardto his approval.

If we obtain a revision of Condition 8 from thecity, we should not overlook the
necessityof making correspondingrevisionsto anyCovenants,ConditionsandRestrictions
which have beenadoptedfor thesubdivisions.

Regulationby OtherAgencies

You have providedme with correspondenceobtainedby Mark Grenz. I refer
specifically to theApril 22, 1996 letter from MargeAkers, NaturalResourceCoordinator
atDivision of StateLands,to JeffBoltonof MultilFech Engineering.A copyof this letter
is attached.This letterstatesthatafill/removal permit is notrequiredbecause“the removal
or organicmaterialfrom the watersof thestate is not regulatedunder the lawsubjectto
ORS 196.800(9)”.

While I agreewith Ms. Akers’ conclusionthat no fill/removal permitis required, I
amoftheopinionthat thisis thecasenotbecauseyouareonly proposingto removeorganic
material (asopposedto dirt, rock, etc); but becausethewaterswithin LabishDitch does
not constitute“waters of this state” as that term is definedin the applicablelaw. ORS
196.800(14) providesthat:

“watersof this state’meansnaturalwaterwaysincludingall tidal andnon-tidal
bays, intermittentstreams,constantly flowing streams,lakes,wetlandsand
otherbodiesof waterin this state,navigableandnonnavigable,includingthat
portion of the Pacific Ocean which is in the boundariesof this state.”
[Emphasisadded~

Labish Ditch is not a naturalwaterway, thus, thefill/removal permitrequirements
of ORS196.800 - .905 do not applyregardlessof what type of materialyou mayremove
from it.
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This conclusionis furtherbolsteredby ORS 196.905 (6), which provideasfollows:

‘(6) Nothingin ORS196.800 to 196.900appliesto removalor filling, orboth,
for the maintenanceor reconstructionof structuressuchas dikes, dams,
levees,groins, riprap, tidegates, drainageditches and tile drain systems,
providedthat:

(a) Thestructurewasserviceablewithin the pastfive years; and

(b) Such maintenanceor reconstructionwould not significantly adversely
affect wetlandsthat existedat thetime that the structurewasin goodrepair
otherthanthosewetlandsthatweresignificantlyadverselyaffectedasa result
of theoriginal constructionof thosestructures.” [Emphasisadded]

Duringthehearingson theHiddenCreekSubdivision, evidencewaspresentedthat
therewereno jurisdictionalwetlandson thesubjectproperty, andthecity councilso found.

Accordingly, I wouldconcludethat, otherthantheneedto modi~randclari~’thecity
subdivisionapprovalsand anyresultingCovenants,ConditionsandRestrictions, thereare
no regulatory requirementsor restrictions which would apply to the cleaning and
maintenanceof the ditch.

Possibility of Condemnation

Thereis oneother possibleapproachprovided for in the statutes. ORS 772.305
providesthat:

any person...shall have the right of way acrossandupon public, private
andcorporatelandsorotherrights ofway, fortheconstruction,maintenance,
repairanduseof all necessary... ditches...orothermeansof securing,storing
and conveying water for irrigation or for drainage,or anyotherbeneficial
purpose,uponpaymentofjust compensationtherefor.”

In otherwords, if all elsefalls— if it issomehowdeterminedthatORS540.420- .440
and .990 do not apply,and that thereis no prescriptiveor other easementwhich permits
repairandmaintenanceof theditch, it shouldstill bepossibleunder this statuteto obtain
therights to useandmaintainthe ditch.

PossibleMovement of Ditch

Another possibility which we have briefly discussedis to move theportions of the
ditchwhich arein questionhere,so thattheywill becompletelyon theEppingandHidden
Creek properties.This might bea legal possibility, which could not beobjectedto by the
neighboringproperty owners, so long as it did not adverselyimpact their properties.
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However, I assumethecostof moving theditch furtherto thewestwouldbeprohibitive.
And of coursesuchaction would substantiallyimpact the 30 foot strip protectedby the
subdivisionapproval,at leastin the HiddenCreek case.

Incorporationof Additionallhtch Propertyinto WestLabishDistrict

Dealingwith thoseportionsof theditchwhich areadjacentto theEppingandHidden
Creek propertiesis not a one-timeproblem — it is somethingthat will requireongoing
attention. A mechanismneedsto bedevelopedwherebythis portion ofthe ditch will be
routinelycleanedandmaintained,without controversyor liability.

Onewayto effect along-termsolutionwould beto expandtheWestLabishDistrict
to includethis portion of the ditch.

TheWestLabishDrainageandWaterControlImprovementDistrict is acorporation
organizedunderORS554.005 to 554.340. ORS 554.300providesthatsucha corporation
mayamendits articlesof incorporationto includeadditionallandswithin thedistrict,subject
to theprovisionsof 554.510 to .590.

ORS 554.510 to .590 set forth the proceduresand requirementsfor expandinga
district. Themostimportant statutein this seriesis 554.520, whichmakesit clearthat the
only wayadditionalpropertycanbeincludedis bytheowneroftheadditionalpropertyfiling
an applicationfor inclusion. Thus, as a practicalmatter,expansionof the district will
require thecooperationandparticipationof eachof thepropertyownerson theotherside
of theditch.

Conclusion

In summary, I would offer the following observations:

1. ORS540.420 - .440 and.990 createa clearrequirementfor owners on both
sides of the ditch to cleanandmaintain it. Thesestatutesalso provide a
means for enforcing financial responsibility against a non-participating
property owner,and createacriminal sanctionfor violating theduty to keep
one’sditch clean.

2. In additionto the rightsandobligationsconferredby theabovestatutes, the
commonlaw createsaprescriptiveeasementfor theditch, in favorof at least
theupstreamfarmers,andprobablyin favor of EppingandHiddenCreekas
well.

3. The provisionsof Condition No. 8, imposedby the City of Keizer on the
Hidden CreekSubdivision (aswell anysimilar conditionswhich may have
been imposedon CountryGlen) are broadlyenoughwordedthat we should
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seekits modificationunlessthe city attorneywill rendera formal opinion to
the effect that we maycleantheditch without violating this condition. We
shouldalsomodify anycorrespondingrestrictivelanguagein anysubdivision
covenants,conditionsandrestrictionswhich havebeenrecorded.

4. Nofill/removalpermitis requiredto cleantheditch, becausethewaterswithin
it arenot“watersof thestate’,since theditch is not anaturalwaterway; and
ORS196.905(6)permitsmaintenanceandreconstructionofdrainageditches.

5. Moving theditch so thatit doesnottouchtheneighbors’propertiesmightbe
legallypossiblebut it would probablynot beworth the expense,andwould
still requirecity council revision of the conditioncreatingthe30 foot buffer
strip.

6. Thebestcourseof actionwould be to seeka cooperativesolution througha
meetinginvolving Epping,HiddenCreek,andeachof thepropertyownerson
theothersideof theditch. At this meeting,thepracticalproblemsandlegal
issuesconcerningtheditchwouldbediscussed,anditwouldbesuggestedthat
themostlogicalcourseof actionwouldbeto expandtheWestLabishDistrict
to include the down-streamproperties. While somepropertyowners may
initially rejectthe ideaof anyparticipationor cooperation, they shouldbe
madeto understandthat, onewayor another, theditch ~ffl becleanedand
maintained, and by joining in the effort, they will have a much better
opportunity to participate in decision making and thus to protect their
individual interests.

7. At the hearingon June3, I believethat we shouldlay Out theforegoingfor
the city council (perhapsin part by providing them with a copy of this
memorandum).We shouldaskthe council to initiate proceedingsto modify
Condition No. 8 for theHidden CreekSubdivisionand anysimilarconditions
imposedon CountryGlen, so as to eliminateanyobstaclesto the cleaning
andmaintenanceof theditch. We shouldadvisethecouncil thatwe propose
to hold a “town hail’ typemeetingwith theowners on theothersideof the
ditch, to enlist their cooperation.Andwe should tell thecouncil that if we
areunsuccessfulin obtainingthis cooperationandexpandingtheWestLabish
District, we wifi seekcondemnationof theditchway, eitherasan individual
groupof privatecitizensor throughthecity, asprovidedfor in ORS772.305.

8. We shouldimmediatelysharethe informationin this memorandumwith the
Keizer city attorney and with the board of directorsof the West Labish
District.
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May 14,1996

T0 KetserCity Council
Kth~rOsegon

SUBJECT:WestLabichDitch

I amJim Kinkaid, one of the owners of Kinkaid Farm, Inc. We own property within the West 1~abish
DrainageDistrict, Oneparcel is locatedat Eastendof District andanotherparcelnearWestendof Drainage
ThstrictbetweenBurlingtonNorthernRailroadtracksandRadiant Drive. We alsorenta small parcelon
WestsideofBurlington NorthernRailroadtracks.

At the presenttime, ThatportionofLabishDitch betweenWest endof Labish DrainageDistrict jurisdiction
and River Roadis very obstructedwith debris and sedimentthus causingthat portion of Labish Ditch
upstream to about 1-5 to be muchhigher than it shouldbe. This in turn placestheoutletsofourfield drain
tiles underwater which in turn backswaterup into thetiling system, thus causingour fields not to drain

We havehad some problems thepastseveralyearswith less than adequate field drainage, especiallythis
WinterandSpringwith all the rainthathasfallen andsubsequentflooding in February.

it is very importantthat theWesterly portion ofthe Labish Ditch be cleanedout so that fields upstreamcan

drain properly.

I urge your strong considerationofthismatter.

Sincerely,

JisuKinkaid
KinkaidFarm, Lnc~



May14, 1996

TO: 1(~izerCity Council
KeizerOregon

FROM: WestlabisbDrainageDis*ñcl

TheWest Labish DrainageDistrict wasformed for thepurposeof performing periodic maintenanceand
repairof theWest Labish Ditch. TheDistrict encompassesabout390 acres owned by approximately 25
~ndownerswho ownagriculturalreal property bordering the West Labish Ditch The Ditch District begins
about I I/Zmiles Eastof PortlandRdNE and terminates about 1 mile East ofRiver Rd NE.

ThepurposeofthelabishDitchis two fold:
1. ActasanaturaldrainagestreamformuchofNOfthSaklfl.
2. Enhancesthe drainageofthe abovementionedfarmlandknown asLakeLabish.

Also with proper maintenance,the Labish Ditchcanact asa run-off streamduring timesof high water or
flooding.

Without timely andproper maintenanceof LabishDitch thatfarm land within the LabishDitch District will
not drainproperly, thus makingit very difficult for thoselandownersto farm their land in a timely and

manner.

A safety factor is alsovery importantat this time to consider. Children like to play along the banks ofthe
LabishDitcbascanbeseenbycertainevidence.IfasmallchildshouldfallintothatportionwithinKeizet,it
wouldbeverydifficult for themto getout on their ownbecauseofthe debrisandobstructionspresent.

It isvery importantthatall portiona ofthe WestLabish Ditch be properly maintained:
1. To enhancefield drainagewithin theWestLabish DitchDistrict.
2. Aid in high-water or floodingrun-oft
3. Sal~tyfactor.

WestLabishDrainageDistrict isa separateentity fromEastLabishDrainageDistrict.

Sincerely,

JisnKinkaid
President
WestLabishDrainageDistrict



Wetland Environment Technologies,Inc.
P.O. Box 632

Corvallis, OR, 97339-0632
(503)753-8635

24 August 1992
Kenneth F.Bierly, WetlandsProgramManager
Division of StateLands
775 Summer St. NE
Salem,OR, 97310

DearKen:
I examinedthe NolanFarm, Keizer, OR, T 6S R 3W Sec.26 SESE,owned by Al andDorothy Nolan, for

theMeadowsGroup, on August 1992for Jurisdictional Wetlands. I haveconcludedthat thesite,exceptfor Lake
Labish Ditch,doesnot meetthe Federalcriteriaof a Jurisdictional Wetlands.

Information relied on for this determinationcamefrom the following sources:
1. Soils mapping by theSoil Conservation Servicedescribedin Soil Surveyof MarionCounty. Oregon.
2. Siteinspectionutilizing routineonsitedeterminationmethodsasoutlined in the CorpsofEngineers

Wetland DelineationManual(1987).
3. Siteinspectionutilizing routineonsite determinationmethodsas outlined in the Federal ManualFor

Identifying andDelineatingJurisdictional Wetlands(1989).

RESULTS:

Basedon myobservation, no areameetsthe criteria of a JurisdictionalWetlands. LakeLabish Ditch is the
easternborderof the Siteand isnot affectedby theproposedresidential developmenton thesite.

Threetransectswere placedto assessthesitefor wetlands(seemap). Vegetation,soils,andelevationwere
recordedalongeach transect.All transectsectionswerephotographed;selectivephotosare presentedin report.

Soils on theportion ofthe Nolan Farmexaminedare mapped asWapatosd, a hydric soiL It doesappear that:
soilsweremappedcorrectly; however,soilsare now in a drained state.I reachedthis conclusionbasedon the
structureofthe soil. Soilsare full ofpores up to 2cmwide. Thesepores are formed by soil organisms. Soilsare
full of worms, insects,andin~ectcasings.The soil hasbecomeloose,friable, andveryeasyto dig.

Vegetationadjacent to the ditch is dominatedby woody species.The overstory is dominated byFACW and
FAC speciesoflarge size,andapparently old age; this includes~ sp. Thesespeciesare not regeneratingunder
theoverstory. The brush layer is dominated by a mix of FAC andUPL species.The herbaceouslayer is
dominatedby UPL speciesin mostareas;an exceptionis nettles(IJiii~lyaIji, FAC). No FACW or OBL species
werefound at this timeof year. The understory is heavily shadedandfewspeciesare present. Extreme shade
appearsto be the reasonFAC speciesare able to grow; further,thesespecieshavelow percentcover.

Wetlandshydrology wasnot presenton thesite at the timeof field wotic. Hydrology hasbeenalteredby the
construction andchannelizationof LakeLabishDitch. The ditch bottom is 8-9’ below itsbanks. The area
examinedis 2’ to 13 abovethebottom ofthe ditch.

Conclusion:it ismy professionalopinion that theconstructionof LakeLabish ditch haseffectivelydrained the
soilson thisportionof the site. Hydrophytic vegetationthat is dominant are oldtree speciesthat are relics of
when theareawaswetland, astheunderstoryis typically dominated by young,upland species.Also, facultative
understory speciesare found in areas with a heavy canopycover.

There is no difference in the amountofwetlandsdelineatedon this siteasdefined in the 1987 and1989
Manuals.

S~erely, i2~’

enclosures



SITE DATA
Wetland Environment Technologies, Inc.

P.O. Box 632
Corvallis, OR, 97339-0632

24 August 1992

Project TheNolan Farm
Applicant: The MeadowsGroup

5309 RiverRoadN
Keizer,OR 97303

Owner: Al andDorothy Nolan
County: Marion
Proposeduse: residential
Zoning/landuse: UT, medium to high density residential
Location: River Rd. east,T 6SR 3W Sec.26 SESE
Size: 46acres
Elevation: 13l’+, lowestelevation
Vegetationtype: wooded
Taxlot TM63W 26DTL 3300
Topography: river terrace
Floodway: no, floodway at 123’
Presentuse: open,and farming, wheat
dateusebegan: at least20 yra.

Pastuse: _________________________________________________
dateusebegan: ?

Adjacent areas:
north: agriculture
east: Nsidenthl
south: residential
west residential



INTERMEDIATE-LEVEL QUADRAT TRANSECTPROCEDURE
VegetationData

Field investigator(s): ScottJ. Craig
Project/Site: The Nolan Farm Date: 20 August 1992
Applicant/Owner: The MeadowsGroup Stale: OR County: Marion

5309 River Road N
Keizer, OR 97303

Donormalenvironmentalconditions existat theplant community?
Yes X NO — (If no, explain)
Hasthevegetation,soils,and/orhydrology been significantly disturbed?
Yes — NO X (If yes,explain)

Transect# 2 _________

DOMINANT PLANT SPECIES

Plot no. 0
Percent Indicator

— Species — Cover — Status
1. Triticum aestivum 100 UPL

Percentofdominantspeciesthat are OBL FACW and/orFAC 0

Plot no. 0-30’
Percent Indicator

— Species — Cover — Status
1. ~ discolor 80 FACU
2. _________________________________________
3. ___________________________________________

Percentofdominant speciesthat areOBL FACW and/or FAC 0

Plot no. 30-110
Percent Indicator

— Species — Cover — Status
1. ~a1i~scou1etiana 70 FAC
2. Sambucusracemosa 30 FACU
3. s.~h~U& 60 UPL
3. Polysticummunitum 20 UPL

Percentofdominant speciesthat are OBL FACW and/or FAC 25



INTERMEDIATE-LEVEL QUADRAT TRANSECT PROCEDURE
VegetationData

Field investigator(s): ScottJ. Craig
Project/Site: The Nolan Farm Date: 20 August 1992
Applicant/Owner: The MeadowsGroup Stale: OR County: Marion

5309 River RoadN
Keizer, OR 97303

Do normalenvironmentalconditions existat theplantcommunity?
Yes X NO — (If no,explain)
Hasthe vegetation,soils,and/orhydrology beensignificantly disturbed?
Yes — NO X (If yes,explain)

Transect# 2, conL __________

DOMINANT PLANT SPECIES

Plot no. 110-135
Percent Indicator

— — Species — Cover — Status
1. Fraxinuslatifolia 50 FACW
2. ~JiA scouleriana 30 FAC
3. ii~aiyaiii 30 FAC
4. Solanum dulcamara 25 FAC+

Percentof dominantspeciesthat are OBL FACW and/orFAC 100

Plot no. 135-175
Percent Indicator

Species Cover Status
1. Fraxinuslatifolia 45 FACW
2. Sambucusrac~mosa 50 FACU
3. Oemlaria cerasiformis 20 UPL
4. Svmnhoricamosalba 20 FACU
5. Polvsticummunitum 25 UPL

Percent ofdominantspeciesthatareOBL FACW and/or FAC 20



INTERMEDIATE-LEVEL QUADRAT TRANSECTPROCEDURE
VegetationData

Field investigator(s): ScottJ. Craig
Project/Site: The Nolan Farm Date: 20August 1992
Applicant/Owner: The MeadowsGroup State: OR County: Marion

5309River Road N
Keizer, OR 97303

Do normalenvironmentalconditions exist at the plantcommunity?
Yes X NO — (If no,explain)
Hasthevegetation,soils,and/orhydrology been significantly disturbed?
Yes — NO X (If yes,explain)

Transect# 3 _________

DOMINANT PLANT SPECIES

Plot no. 0
Percent Indicator

— — Species — Cover — Status
1. Triticum aestivum 100 UPL

Percentof dominantspeciesthat are OBL FACW and/orFAC 0

Plot no. 0-50’
Percent Indicator

— Species — Cover — Status
1. Crataeeusdouelasii 60 FAC
2. ~ scouleriana 30 FAC
3. ~ discolor 35 FACU
4. Polysticummunitum 25 UPL

Percentofdominantspeciesthat are OBL FACW and/or FAC 50

Plot no. 50-85’
Percent Indicator

— Species — Cover — Status
1. Cratae2usdouulasii 60 FAC
2. ~ scouleriana 30 FAC
3. Solanum dulcainara 50 FAC
4. Sambucusracemosa 45 FACU

Percent ofdominant speciesthat are ORL FACW and/or FAC 75

Plot no. 85-100”
Percent Indicator

Species Cover Status
1. Fraxinuslatifolia 60 FACW
2. Sambucusracemosa 45 FACU
3. lhiicalyalii 20 FAC

Percentof dominantspeciesthat are OBL FACW and/or FAC 66



INTERMEDIATE-LEVEL QUADRAT TRANSECT PROCEDURE
VegetationData

Field investigator(s): ScottI. Craig
Project/Site: The Nolan Farm Date: 20August 1992
Applicant/Owner: The MeadowsGroup State: OR County: Marion

5309River Road N
Keizer, OR 97303

Donormalenvironmental conditions existat the plant community?
Yes X NO — (If no, explain)
Hasthevegetation,soils,and/orhydrology beensignificantly disturbed?
Yes — NO X (If yes,explain)

Transect# 3, cont. ____________

DOMINANT PLANT SPECIES

Plot no. 100-130
Percent Indicator

Species Cover Status
1. Sambucusracemosa 50 FACU
2. Oemlaria cerasifonnis 30 UPL
3. Solanumdulcamara 40 FAC

Percentof dominantspeciesthat are OBL FACW and/orFAC 33

Plot no. 130-180’
Percent Indicator

Species Cover Status
1. Fraxinuslatifolia 30 FACW
2. Sambucusracemosa 40 FACU
3. Hm1~1i~ 80 UPL

Percentof dominantspeciesthat areOBL FACW and/orFAC 33



INTERMEDIATE-LEVEL QUADRAT TRANSECT PROCEDURE
VegetationData

Field investigator(s): ScottJ.Craig
Project/Site: The Nolan Farm Date: 20August 1992
Applicant/Owner: The MeadowsGroup State: OR County: Marion

5309RiverRoadN
Keizer, OR 97303

Donormalenvironmentalconditions exist at theplantcommunity?
Yes X NO — (If no,explain)
Hasthevegetation,soils,and/orhydrologybeensignificantly disturbed?
Yes — NO X (If yes,explain)

Transect# 1 _________

DOMINANT PLANT SPECIES

Plot no. 0
Percent Indicator

— Species — Cover — Status
1. Triticum aestivum 100 UPL

Percentofdominant speciesthat are OBL FACW and/orFAC 0

Plot no. 0-35’
Percent Indicator

— — Species — Cover — Status
1. ~ discolor 80 FACU
2. Dinsacussvlvestris 30 NI
3. _______________________________________________________ _____________

Percentofdominant speciesthat are OBL FACW and/orFAC 0

Plot no. 35’-45’
Percent Indicator

— Species — Cover — Status
1. Fraxinuslatifolia 70 FACW
2. ~ discolor 40 FACU
3. ~mJ~Jix 30 UPL

Percentofdominant speciesthat areOBL FACW and/orFAC 33



INTERMEDIATE-LEVEL QUADRAT TRANSECT PROCEDURE
VegetationData

Fieldinvestigator(s): ScottJ.Craig
Project/Site: The Nolan Farm Date: 20 August 1992
Applicant/Owner: The MeadowsGroup State: OR County: Marion

5309 River Road N
Keizer,OR 97303

Do normalenvironmentalconditionsexist at the plantcommunity?
Yes X NO — (If no,explain)
Hasthe vegetation,soils,and/or hydrology beensignificantly disturbed?
Yes — NO X (If yes,explain)

Transect# 1,cont. ____________

DOMINANT PLANT SPECIES

Plot no. 45-120
Percent Indicator

— — Species — Cover — Status
1. Fraxinuslatifolia 45 FACW
2. Phvsocarouscanitata 20 FAC+
3. — Rhamnuspurshiana — 20 — NI
4. Sambucusracemosa 25 FACU
5. &&mh~Iia 65 UPL
6. Polysticum munitum 20 UPL

Percent ofdominantspeciesthat are OBL FACW and/or FAC 33

Plot no. 120-180
Percent Indicator

— Species ‘ — Cover — Status
1. Ponulustrichocama 45 FAC
2. Fraxinuslatifolia 20 FACW
3. Phvsncamuscanitata 20 FAC+
4. Oemlaria cerasiformis 25 UPL
5. Sambucusracemosa 65 FACU
6. Ru1�u~discolor 20 FACU
7. ~li~1i~ _______ UPL

Percent ofdominant speciesthat areOBL FACW and/or FAC 43



INTERMEDIATE-LEVEL QUADRAT TRANSECT PROCEDURE
SoilsData

Field investigator(s): ScottJ.Craig
Project/Site: The Nolan Farm Date: 20 August 1992
Applicant/Owner: The MeadowsGroup State: OR County: Marion

5309 RiverRoadN
Keizer, OR 97303

Do normalenvironmentalconditions existat the plant community?
Yes X NO — (If no, explain)
Has thevegetation,soils,and/or hydrology beensignificantly disturbed?
Yes — NO X (If yes,explain)

SOILS

Series/phase: Wapato silty clay loam Subgroup: FluvaquenticHaplaquolls
Is thesoil on the hydric soil list? Yes X No — Undetermined —

Soil is a histosol? Yes — No X Histic epipedon? Yes — No X Gleyed? Yes — No X
Soil PitCharacteristics:Ti, 35’:

Depth Matrix Color Mottle Characteristics Texture, Other Characteristics
0-5’ 10 YR 3/2 --- silty clay loam
5-11” 10 YR 4/2 10 YR 3/2 & 4/5,corn, silt loam
1 l-i8” 10 YR 2/2 10 YR 3/5,&l0 YR 4/2,corn. clay
Other hydric soil indicators: none
Is thehydric soil criterion met? Yes _____ No X
Rationale: Soilprofile is not similar to SCSsoil survey profile for themappedarea, a hydric soil.

However,soil is’disturbedbyhistoric activities andappearsto be a drained phaseofWapato
asthe topography is high, andsoil is full of organisms.

SoilPit Characteristics:Tl-85’:

Depth Matrix Color Mottle Characteristics Texture, OtherCharacteristics
0-10’ 10 YR 2/2 --- silty clayloam
10”- 18” 10 YR 4/2 10YR 4/5 loam
Other hydric soil indicators: none
Is the hydric soil criterion met? Yes _____ No X
Rationale: Soilprofile is not similar to SCSsoil surveyprofile for themappedarea, a hydric soiL

However,soil is disturbedby historic activitiesandappearsto be a drained phaseof Wapato
assoil is full of organisms,therearemany largepores,the soil is looseandeasily penetrated,
and poresin the silt layer axe full ofsoil transporteddown from above.
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INTERMEDIATE-LEVEL QUADRAT TRANSECT PROCEDURE
SoilsData

Fieldinvestigator(s): ScottJ. Craig
Project/Site: TheNolanFarm Date: 20August 1992
Applicant/Owner: The MeadowsGroup State: OR County: Marion

5309RiverRoadN
Keizer, OR 97303

SoilPitCharacteristics:T2-95’:

Depth Matrix Color Mottle Characteristics Texture,OtherCharacteristics
0-10’ 10 YR 2/2 --- silty clay loam
10-18 1OYR2/2 1OYR3/3,few,small<lmm siltyclayloam
Other hydricsoil indicators: none
Isthehydricsoil criterionmet? Yes ______ No X
Rationale: Soilprofile is not similar to SCSsoil surveyprofile for themappedarea,a hydricsoil.

However,soilappearsto beadrainedphaseofWapatoassoil is full of organisms,thereaxe
manylargepores,thesoil is looseandeasilypenetrated,andporesin thesilt layeraxefull of
soil transporteddownfrom above.

SoilPit Characteristics:T2-120’:

Depth Matrix Color MottleCharacteristics Texture,OtherCharacteristics
0-6” 10 YR 2/2 --- silty clay loam
6”-18” 10 YR 2/2 10 YR 3/3, few,small <1mm silty clayloam
Other hydricsoil indicators: none
Is thehydricsoil criterion met? Yes ______ No X
Rationale: Soilprofile is wit similar to SCSsoil surveyprofile for themappedarea,a hydricsoiL

However,soil appearsto beadrainedphaseof Wapatoassoil is full of organisms,thereare
manylargepores,thesoil is looseandeasilypenetrated,andporesin thesilt layerarefull of
soil transporteddownfromabove.

SoilPitCharacteristics:T3-50’:

Depth Matrix Color Mottle Characteristics Texture,OtherCharacteristics
0-12” 10 YR 2/2 --- silty clayloam
12-18” 1OYR2/2 1OYR3/3,few,small<lmm siltyclayloam
Other hydricsoil indicators: none
Isthehydricsoil criterion met? Yes ______ No X
Rationale: Soilprofile is notsimilar to SCSsoil surveyprofile for themappedarea,ahydricsoil.

However,soil appearsto beadrainedphaseof Wapatoassoil is full of organisms,thereare
manylargepores,thesoil islooseandeasilypenetrated,andporesin thesilt layerarefull of
soil transporteddownfrom above.
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INTERMEDIATE-LEVEL QUADRAT TRANSECT PROCEDURE
Soils Data

Fieldinvestigator(s): Scott J. Craig
Project/Site: The Nolan Farm Date: 20August 1992
ApplicanilOwner~ The MeadowsGroup State: OR County: Mation

5309River RoadN
Keizer, OR 97303

Soil PitCharacteristics:T3-95’:

Depth Matrix Color Mottle Characteristics Texture, OtherCharacteristics
0-8’ 10 YR 2/2 10 YR 3/3,few, small <1mm silty clay loam
8”-18” 10YR212 10YR313,few,smail<lmm siltyclayloam
Other hydric soil indicators: none
Is the hydric soil criterionmet? Yes _____ No X
Rationale: Soil profile is not similar to SCSsoil surveyprofile for themappedarea, a hydric soiL

However,soil appears to be a drained phaseofWapato assoil is full of organisms,thereare
manylargepores,the soil is looseandeasilypenetrated,andporesin thesilt layerare full of
soil transported down from above.



ROUTINE ONSITE DETERMINATION METHOD
combinedform for Nolan FarmAdjacent to Lake Labish Ditch

Field investigator(s): ScottCraig
Project/Site: The Nolan Farm Date: 20 August 1992
Applicant/Owner: The MeadowsGroup State: OR County: Marion

5309RiverRoad N
Keizer, OR 97303

Donormalenvironmentalconditionsexistat theplant community?
Yes X NO — (Ifno, explain)
Has thevegetation,soils,and/orhydrology beensignificantly disturbed?
Yes — NO X (If yes,explain)

VEGETATION
SeeTransect forms
Rationale: Seerationaleat JurisdictionalDeterminationandRationale

SOILS
Series/phase: Wapato silty clayloam Subgroup: FluvaquenticHaplaquolls
Is the soil on the hydric soil list? Yes X No Undetermined —

Soil is a histosol? Yes — No X Histic epipedon? Yes — No X Gleyed? Yes — No X
Depth Matrix Color Mottle Characteristics Texture, OtherCharacteristics
0-8” 10 YR 2/2 --- silty clayloam
8’- 18’ 10 YR 2/2 10 YR 3/3,few,small <1mm silty clayloam
Other hydric soil indicators: none
Is thehydric soil criterionmet? Yes ______ No X
Rationale: Soilprofile is not similar to SCSsoil surveyprofile for themapped area, a hydric soil.

However,soil appearsto be a drainedphaseof Wapato assoil is full of organisms,them are
many large pores,thesoil is looseandeasily penetrated,andporesin thesilt layer are full of
soil transported down from above.

HYDROLOGY
Is ground surfaceinundated? Yes — No X Surfacewater depth:
Is the soilsaturated? Yes — No X
Depth tofree standingwater in pit/soil probe hole: noneencountered to 18”
List otherfield evidenceof surfaceinundationor soil saturation:
none
Is thewetlandhydrology criterion met? Yes ______ No X
Rationale: Soil is not saturatedduring thegrowing season. Lowestelevationsin area examinedon site

adjacent to Labish Lake Ditch is 3 higherthan creekbottom. Elevationsare between3 to 13
higher than the ditch bottom.

JURISDICTIONAL DETERMINATION AND RATIONALE
Is the plant community a wetland? Yes — No X
Rationalefor jurisdictionaldecision: Two of the three wetlandscriteria,soilsandhydrology, hasnot

beenmel Vegetationis dominatedby both upland speciesand
hydrophytic species.The overstoiyis theonly vegetation level
which is dominatedby FACW species.The herbaceouslayer is
typically dominatedby FACU to UPL species;only a few section
axe dominatedby FAC species. In no caseis theherbaceouslayer
dominated by FACW species.



MARION COUNTY AREA, OREG

W~AW~D Am ~c R. 3 w. I R. 2 W.

~.WA

A
ç ,~ - B woc

-~ ,~,
9

G -

WAA A ~2—

.! • .1

W9C

t•. +-.-

9..

/ .

C

r .~ ~ . - I
Wc

1
.==~.

I •, / -•1- -

- ~-.. / /.
9

.-rt;., -

~ i’I.~ ti_y~~ ~
~0’ WIA - 1 ,~

‘.,.• ~

—f.- -~,uI -‘ -, -..~ t-

~b

Afl9.~
-‘~._~(~ ( :~-r -~ .. ~-— ~i’~ c

Am T~ I
w ‘ - I W9J.~

Ix~th~ .~ 1

B ~ -~-‘,~: ~ L~ A~

w~ ~ - W~C

W A~*~ HAYES~LLb
A - c W.E.71’., i/nc.

- A P.O. Box 632

Corvallis OR97339-0632



W.E.T., hw.
P.O. Box 632

Corvallis OR 97339-0632

l’iJ ~ D5

1i~/%t~cr3-~

~iJ(4r~At- HC-LP

l4t~J5~crZ—~

INCUP3

1~1~,ECr~L (~it~3A)7I/\L

/ 2co - ~

- ~co ~-

•1

o: - - ~Io~ (~‘~- I 1’~- ~ C I ~

~ -
— I I I

a-
;~~J)(~(--rSc}~Le (‘~-~lO



‘95/20/1996 10:25 5033902903 ~ asSoCIATE PP~ 04

~Y-10-19% 12:41 ~tLT(.itc1-f - I 5ø~~ i~ne

April 22. 199d
IVISION OF

STATE LANDS
Jeff Bolton ______________

Multi/lech Engineering ~ ~
1155 13th Street ~
Salem, OR 97302

mgt KZ~L24C
$I~mUly~VSe~R~; Organac Removal

I,abish Ditch
773 5ua~m~’Sbw~NE
Silqw.OR972W-lw

Dear Mr. Dolton. (3Q3)375~3503
FAX(503) 373-4544

We hsv~ reviewed your proposal fur tree and brush removal DY(3~)37a-~~o~3
within LabL~h Ditch by the City of Kaiser.

TJndar the Removal/Till Law a State permit is required if
you plan to remove, flu or alter SO cubic yards or more
of material within waterS of the state. Removal of
organic material from waters of the state is not regulated
under the lee subject tO ORS 196.800(9). 8aaed on your
propocal, the pro~.ct will involve removal of organic
material and is therefor, not subject to a State
removal—fill permit.

We suggest you Coordinate the reisoval activity with Oregon
Department of Pish and WiidliZe (0D8W). The plans
indicating the limits of organic cleanup are being
£ocwarded to OVPW with a copy of this letter. Please
contact0D516 biologist, Wayne Eunt (phonel 378—6a25) at
least one week prior to conductjoosuch removal.

ThanJr you for the opportunity to commenten this
proposal. If you have any questions or if we can be of
further assistance, please give me a call.

Sincerely,

~f~4)
itarg~’ Ak.r~
~atural ResourceCoordinator

mar:S~pL0

CC; P~ayne hunt, ODFW (w/enclojure)


